Cornell Law Review
Volume 1
Issue 2 January 1916

Article 8

Book Reviews

Follow this and additional works at: http://scholarship.law.cornell.edu/clr
Part of the Law Commons
Recommended Citation
Book Reviews, 1 Cornell L. Rev. 143 (1916)
Available at: http://scholarship.law.cornell.edu/clr/vol1/iss2/8

This Article is brought to you for free and open access by the Journals at Scholarship@Cornell Law: A Digital Repository. It has been accepted for
inclusion in Cornell Law Review by an authorized administrator of Scholarship@Cornell Law: A Digital Repository. For more information, please
contact jmp8@cornell.edu.

BOOK REVIEWS
Law of Wills, Executors and Administrators. By James Schouler
LL.D. Fifth Edition. In two volumes. Volume I, Wills;
Volume II, Executors and Administrators. Albany, N. Y.
Matthew Bender & Company, Incorporated. 1915. pp. lxxxiii
+862; xci+863-1734.
A new edition of this work would not now be justified, had the sole
purpose of the publishers been to bring the work down to date by
including the American and English cases decided since the last
edition. Only five years have elapsed since the fourth edition was
published, and during this period the law of wills, executors and
administrators has not undergone such a radical change or material
development as to require or justify the reprinting of a work of this
character. It is stated, however, that the entire work has been reedited, and that the author "has gone over every page of text and
footnotes of these two volumes, altering, omitting or expanding,
as seemed desirable, so as to give full scope to the newly added
material."
The first edition of the volume on "Executors and Administrators"
was published in 1883; the first edition of the volume on "Wills"
in 1886. These books were then recognized as valuable contributions upon those topics. They were not digest text books, consisting of a mere compilation of excerpts and quotations from adjudicated cases, but were regarded as striking examples of the result of
true scholarly methods. The books at every page bore evidence
of the independent thought of the author.
An examination of the present edition shows that, while the major
part of the volumes is taken verbatim from the earlier editions,
still the same painstaking efforts have been used in re-editing the
work, and the new matter is more than a simple citation of additional and new cases. The volumes stand as a rebuke to the superficial matter of compilation followed by so many text book writers
in recent years. It has been well said that "there can be no justification for the publication of a text book unless it to some extent serves
the purpose of exhibiting and clarifying the law as a science."
Measured by this standard, the publication of the fifth edition of the
work is justified.
The practitioner must not use these books expecting to have them
serve the purpose of a local digest. They will not answer such a
purpose, but he will find them useful as a statement by a thoughtful
and careful lawyer of the general principles and rules by which
the courts are guided in dealing with wills and the administration
of decedents' estates.
Apparently no effort has been made, however, to bring the references to statute law down to date. The copy of the New York Wills
Act found in the appendix to Volume I is "Taken from 'New York
Revised Statutes,' Throop's 7th edition, 1882 . . ."; and on page
582, for example; is a citation to 2 N. Y. Rev. Stats. 64, sec. 41"
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These statutes have been repealed, and users of the book are therefore compelled to ascertain for themselves the corresponding provisions in the present statutes,--a task of which they should have been
relieved.
Paper, printing, binding and general form are satisfactory, and all
in all, the work stands as the representative American work upon the
subject.
C. T. Stagg.
The Modern Law of Evidence. By Charles Frederick Chamberlayne. Four volumes. Matthew Bender & Co. Albany,
N.Y. 1913.
The treatise of Mr. Chamberlayne on the Modern Law of Evidence is worthy of a place with the other great works on that subject.
The author keeps always in mind the fundamental ideas, that the
object of the judicial system is to do justice, and that the object
of judicial evidence is to elicit the truth, without the knowledge of
which justice is impossible. Those rules of evidence that aid in
the search for the truth are approved, while those that do not are
condemned.
Another fundamental conception which is made the basis of the
analysis of the entire commentary is the difference between a hard
and fast rule of evidence which the court must follow, whether that
fixed rule be the result of statute, judicial opinion, or rule of court,
and, on the other hand, a situation where the court may use reason
as the basis of the determination to be made. In this connection it
is shown that the modern conception of government is to have
centralized power, and to hold the person exercising the power to
a strict responsibility for the proper working of the governmental
machinery entrusted to him, and it is also pointed out that the older
view favoring an elaborate system of checks and balances is being
discarded. The idea of the author is that, so far as procedure is
concerned, and especially in connection with evidence, the judges
are the persons best fitted to make justice more certain and exact,
as well as swift and inexpensive; and that for this reason, and the
fact that all other methods have failed, the judges should be given
the power of administration more than heretofore, and together
with the power, the responsibility for its proper exercise. The
phrase "power of administration" is here used as it is employed
throughout the treatise to denote the power of the judge to exercise
reason in the procedural problems, rather than to compel him to try
cases according to technical, undeviating rules. However, Mr.
Chamberlayne is not an extremist, but makes clear the limitations
on the right of administration by the courts. The proposed system
is to have a few general fixed rules, instead of a large number of narrow ones.
As is to be expected in every book, there are defects in this one,
but they are relatively of minor importance; one of these is that at
times the discussion seems to be too long drawn out. The good
features of the work are much more prominent. Some of these may
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be briefly stated. Distinctions that are of value are made, white
those that are valueless are discarded. The use of the first sentence
of a paragraph as a catch sentence is to be commended, because
it enables the reader to ascertain readily whether the paragraph
contains what he needs. Occasionally there is a hint as to the art
of applying the rules of evidence which will help the practitioner
to try his case in a better manner.
The confusion in the law of evidence is largely due to the statement
of substantive law in the terms of evidence and vice versa, and also
to the use of the same term in several different meanings. The
discussion as to the former cause of confusion is very clear, and while
the courts will continue to obscure the difference between substantive law and evidence, yet when it is known that this is being done,
the law will be clarified. In respect to multiple meanings, Mr.
Chamberlayne draws attention to each of the various uses of the
ambiguous terms, and when he himself employs one of these terms,
he uses it in a single meaningwlich is indicated.
Mr. Chamberlayne did not write this book for commercial purposes;
in this respect the work is different from many of the modern text
books. It differs also in that it is not a mere digest of the cases,
nor the statement of what the law of evidence is merely at the present
time. Where the present rule is not satisfactory in view of modern
conditions, Mr. Chamberlayne shows what the historical reason was,
and often it is discovered that the reason has nothing to do with
present needs. Then Mr. Chamberlayne goes a step farther, and
carefully discusses the best rule under existing conditions. To this
task he brings a thorough knowledge of practical affairs and sound
common sense. The work, as a whole, is constructive and is bound
to have an important influence in the development of the law of
evidence.
D. B. Wyckoff.
The Hague Arbitration Cases. By George Grafton Wilson, LL.D.,
Professor of International Law in Harvard University. Ginn &
Company, Boston. 1915.
A valuable service has been rendered to those who are interested
in the conduct of international affairs through this collection of
the compromises and awards in all the cases decided under the provision of the Hague Convention of 1899 and 1907 for the Pacific
settlement of International Disputes.
Seventeen states have been parties in cases before the Hague
Tribunal. Fifteen cases have been acted upon. The disputes are
typical of those that annoy and breed ill-feeling rather than of the
kind that lead more directly to hostilities. But the number and
diversity of cases tried and the number of states interested as parties
make a good showing for arbitration and, now that so much of the
world has been plunged into war, it is well to be reminded of other
methods of settling disputes.
In each case the compromise and award are given in full in the
official language and, when this is not English, an English translation
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is supplied. Several good maps, some of them specially prepared
for this book, are inserted to make clear the points of dispute in some
cases. The reader is thus given in hand all the material necessary
for the understanding of the questions to be decided and of the
award made.
The Hague Conventions, under which these tribunals have been
constituted are given in full in two appendices. A general index
and a detailed index for each case add materially to the availability
of the collection.
The book commends itself particularly to publicists and students
of International Law and it may be used to good advantage as supplementary reading for classes in International Law and Diplomacy.
R. S. Saby.

